
 

 

P.S.C. _____; A.C. 42069; KNL-CV16-6026419-S 
   
DAVID CROUZET     :  SUPREME COURT 
       :   
v.       :  STATE OF CONNECTICUT 
       : 
FIRST BAPTIST CHURCH OF   : 
STONINGTON, ET AL.    :  NOVEMBER 12, 2020 
 

PETITION FOR CERTIFICATION 
 

 Pursuant to Practice Book §§ 84-1, 84-2, 84-4, and 84-5, the defendants, First 

Baptist Church of Stonington and Second Congregational Church of Stonington 

(collectively, “the Church”), petition for certification to appeal from the divided judgment of 

the Appellate Court in Crouzet v. First Baptist Church of Stonington, 199 Conn. App. 532 

(August 18, 2020) (Lavine, Prescott and Bright, Js.). 

I. QUESTION PRESENTED 

 Whether the Appellate Court majority erred in reversing and remanding for a new 

trial where, as noted by the dissent, the trial court record could be interpreted to support 

rather than undermine the judgment. 

II. BASES FOR CERTIFICATION 
 

Certification is warranted for the following reasons: 

A. The Appellate Court majority’s decision to reverse the trial court’s decision 

based on an inartful statement made when announcing decision from the bench violates 

the rule that a decision that is, at most, ambiguous must be read to support rather than 

undermine a judgment as stated by this Court in Abington Ltd. P'ship v. Heublein, 257 

Conn. 570, 586 n.29 (2001). See Practice Book §§ 84-2(1), 84-2(3). 

B. The Appellate Court majority’s decision to reverse the trial court’s decision 

even though the record showed that the plaintiff failed to meet his burden of proving his 
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case conflicts with the Appellate Court’s decision in White v. Latimer Point Condo. Ass'n, 

Inc., 191 Conn. App. 767, 780–81 (2019). See Practice Book §§ 84-2(2), 84-2(3). 

C. The judges of the appellate panel are divided in their decision. See Practice 

Book §§ 84-2(3) 

III. SUMMARY OF THE CASE 
 

This case arises from a dispute between neighbors at 48 Trumbull Avenue and 50 

Trumbull Avenue in Stonington. The Church owns the property at 48 Trumbull and uses it 

for a parsonage (“the Parsonage”). The plaintiff, David Crouzet, owns the property adjacent 

to the Parsonage, located at 50 Trumbull Avenue (“50 Trumbull”).  The plaintiff alleged that 

oil from an underground storage tank1 on the Parsonage contaminated his property.  

The Church initially performed remediation work when the dispute first arose, but 

later came to learn of the existence of a different, independent source of contamination 

underneath the plaintiff’s own property. As a result, the Church disclaimed liability and 

refused to remediate the contamination under the plaintiff’s basement.  On March 10, 2016, 

the plaintiff filed this lawsuit. The original complaint sounds in eight counts: (1) liability 

under Conn. Gen. Stat. § 22a-16 (Counts 1 and 2), (2) common law trespass (Counts 3 

and 4); (3) common law nuisance (Counts 5 and 6); and (4) liability under § 22a-452 

(Counts 7 and 8).  The plaintiff subsequently amended his complaint on August 6, 2018 to 

raise an additional two counts claiming breach of contract (Counts 9 and 10).    

A trial to the court (Koletskey, JTR) was held over the course of five days in 2018.   

the trial court heard competing expert and scientific testimony from numerous 
witnesses over the course of a five day trial to the court. Various experts and 

 
1 In January 2006, the defendants had the storage tank removed by Service Station 
Equipment, Inc. A soil sample taken during the removal process was analyzed and “no 
extractable total petroleum hydrocarbons” contamination was found. Def. App. at A071. 
This lawsuit was brought in 2016. 
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historical fact witnesses testified regarding potential alternative or secondary 
sources of the pollution on the plaintiff’s property. One hundred and thirty 
exhibits were admitted at trial. 

 
Crouzet v. First Baptist Church of Stonington, 199 Conn. App. at 562 (Prescott, J., 

dissenting). After the close of evidence and argument, the trial court ruled from the bench 

and entered a judgment for the defendants. The plaintiff then brought this appeal. The case 

was submitted to a panel of the Appellate Court on December 4, 2019. On August 18, 2020 

a divided panel issued its decision reversing the judgment and remanding for a new trial.  

 The dispute between the majority and dissenting opinions arises from the words 

used by the trial court at the conclusion of the trial in announcing its decision: 

…the defense has shown a secondary source exists beneath the basement 
property owned by the plaintiff, and therefore finds the plaintiff has failed to 
prove the allegations that defendant has caused the pollution beneath his 
house.   

T.8/28/18 at 2.2 The majority focuses on the phrase “the defense has shown a secondary 

 
2 The trial court’s oral ruling stated in its entirety: 
 

Both [Plato] Doundoulakis [the defendants’ expert] and [Martin] Brogie [the 
plaintiff’s expert] ... were both such partisan advocates—now, this court has 
had experience with many experts who, no matter how partisan they may be, 
at least manage to project a veneer of impartiality. So the court intends to 
disregard both the testimony of ... Doundoulakis and the testimony of . . 
Brogie, and the testimony of [William] Puckett [the plaintiff’s contractor], which 
the court expressly rejects. That leaves—the only credible witnesses are 
[William] Warzecha [a state environmental analyst called by the plaintiff] and 
[Paul] Burgess [a licensed environmental consultant called by the 
defendants]. While ... Warzecha was credible, his data was outdated and 
outweighed by ... Burgess’ testimony, but even that does not overcome the 
fact that the defense has shown a secondary source exists beneath the 
basement property owned by the plaintiff, and therefore finds the plaintiff has 
failed to prove the allegations that defendant has caused the pollution 
beneath his house. 
It is therefore unnecessary to reach the defendant’s special defenses. 
Judgment will enter for defendants—defendant on all counts.  
 

T.8/28/18 at 1-2. 
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source exists beneath the basement property owned by the plaintiff…” The majority 

concluded that this finding was “clearly erroneous” in the absence of expert testimony. The 

majority further opined that the finding of a “secondary source” should not have been 

relevant to the trial court’s consideration of whether the plaintiff had proven his allegations 

that the defendant had caused the pollution beneath his house.  Id. at 561-562. Based 

exclusively on the trial court’s reference to a “secondary source,” the majority reversed and 

remanded for a new trial. Id. at 554 (“We agree that the court’s finding of a secondary 

source being responsible for the subject contamination is clearly erroneous and that its 

conclusion is legally unsound, requiring a remand for a new trial.”). 

 The dissent focuses on the second part of the trial court’s statement: “the plaintiff 

has failed to prove the allegations that defendant has caused the pollution beneath his 

house.” Based on that finding, and in light of the appellate record, the dissent concluded 

that the rules of appellate review required an affirmance: 

The meaning of the court’s decision is not readily apparent to me. For the 
reasons I subsequently will set forth, a possible interpretation of the court’s 
decision is simply that the plaintiff failed to meet his burden of persuasion on 
the critical issue of whether the environmental contamination of his property 
was caused by the defendants. Because our well settled standard of review 
requires me, under these circumstances, to construe the court’s judgment in a 
manner to uphold it, rather than to undermine it; see White v. Latimer Point 
Condominium Assn., Inc., 191 Conn. App. 767, 780–81, 216 A.3d 830 (2019); 
I respectfully dissent from the decision of the majority to reverse the judgment 
and remand the case for a new trial. 
 

Crouzet, 199 Conn. App. at 563. 

 The dissent identified two fundamental rules of appellate reviewability with which 

majority’s decision to reverse collides:  (1)  “[If] the record can be read to support [a] court’s 

conclusion that the plaintiff failed to meet his burden, the plaintiff has failed to demonstrate 

that the court erred’’; and (2) “In order to review a claim of error, it is axiomatic that this 
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court must have an adequate record, and it is the responsibility of the party seeking to 

overturn a decision to provide that record on appeal.” Crouzet, 199 Conn. App. at 567. 

The dissent then listed the procedural steps that the appellant should have taken in 

order to obtain appellate review where a record is ambiguous: 

The plaintiff did not file a motion for review, as was his right pursuant to 
Practice Book § 66-7, in which he could have asserted that the trial court’s 
articulation was insufficient or otherwise improper. The plaintiff also did not 
seek any further articulation by the trial court after it issued its articulation. 
See Practice Book § 66-5. Moreover, the plaintiff took no steps, as was his 
right, to seek to compel the trial court to issue a memorandum of decision that 
complied with Practice Book § 64-1.[ ] That provision obligates a trial court, 
under the circumstances presented here, to issue a decision, either orally or 
in writing, which ‘‘shall encompass its conclusion as to each claim of law 
raised by the parties and the factual basis therefor.’’ Practice Book § 64-1 (a). 
 

(Footnote omitted.) Id. at 565. The dissent observed that, based on the state of the record, 

the judgment had to be affirmed.  Id. at 567 (“I would conclude that the record before us 

simply is inadequate to support either of these arguments and to conclude otherwise would 

require us to engage in conjecture that our appellate courts consistently have eschewed in 

conducting appellate review of a judgment rendered following a trial to the court.”). 

 On October 22, 2020, the Appellate Court denied the defendants’ motion for 

reconsideration, or alternatively, reconsideration and/or reargument en banc.  

IV. ARGUMENT IN SUPPORT OF THE PETITION 

The issue in this appeal was whether the plaintiff proved each of the elements of his 

claims at trial. The trial court (Koletsky, JTR) concluded that he did not. A divided panel of 

the Appellate Court (Lavine, Prescott, and Bright, J’s) reversed and remanded for a new 

trial. Significantly, none of the panel members found that the plaintiff had, in fact, presented 

sufficient evidence to prove his case. Rather, the Appellate Court majority opinion (Bright, 

J.) concluded that the trial court’s decision was factually and legally unsound. The 
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dissenting opinion (Prescott, J.) noted that, while it may not have been clear from the 

record what facts were actually found by the trial court, the standard of review on appeal 

requires that an appellate court “construe the court’s judgment in a manner to uphold it, 

rather than to undermine it.” Accordingly, the dissent concluded that, in light of the record, 

the Court was required to affirm. 

This case provides this Court with the opportunity to provide guidance to the bar and 

bench about the proper role of an appellate court and the steps a party must take in order 

to secure an adequate record for appellate review.   

A. A Trial Court’s Inartful Sentence That Does Not Affect The Insufficiency 
of The Plaintiff’s Evidence Should Not Lead To A Reversal 
 

 The issue in this appeal is about whether the plaintiff failed to prove by a 

preponderance of the evidence that the defendant caused the alleged torts. Thus, in order 

to obtain a reversal, the plaintiff was required to show on appeal that the evidence that he 

presented at trial was sufficient to prove his claims. On this record, as noted in the 

defendants’ brief, he could not make that showing. Providing the plaintiff with a new trial 

based purely on an inartful oral sentence made by the trial judge was error.  

 As the dissent noted: “[If] the record can be read to support [a] court’s conclusion 

that the plaintiff failed to meet his burden, the plaintiff has failed to demonstrate that the 

court erred.’’ Crouzet, 199 Conn. App. at  567. The majority did not determine that the 

plaintiff met his burden of proof. Rather, the majority opinion reversed exclusively on the 

basis of the trial court’s statement regarding a “secondary source.” Even assuming, 

arguendo, that the trial court’s finding of a “secondary source,” were clearly erroneous, that 

still does not amount to the plaintiff proving his case.  
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 There are at least two reasons why the Appellate Court majority’s failure to affirm 

based on the insufficiency of the plaintiff’s evidence are problematic from an appellate 

perspective. First, an appellate court is not bound by the rationale presented by the trial 

court in order to affirm the judgment below. See Torringford Farms Ass'n, Inc. v. City of 

Torrington, 75 Conn. App. 570, 571 n.2, cert. denied, 263 Conn. 924 (2003) 

(“Although we disagree with the trial court's reasoning, we affirm the court's judgment 

because it reached the right result, even if it did so for the wrong reason.”). Thus, even if 

the Appellate Court majority interpreted the trial court’s reference to “secondary source” as 

the underlying rationale for the trial court’s decision (an interpretation with which the 

defendants in their appellee brief and the dissenting opinion disagreed), it still had to 

determine whether the evidence was, in fact, sufficient to sustain the torts. Since it was not 

able to reach that conclusion based on this record, the reversal was wrong. 

 The second reason that the Appellate Court majority’s reversal based only on the 

trial court’s “secondary source” reference was improper was because it violates the 

harmless error rule.  It was the plaintiff’s burden to convince the Court not only that the trial 

court’s reference to a “secondary source” was erroneous, but that the result would have 

been different absent the alleged error. See Pirolo v. DeJesus, 97 Conn. App. 585, 590 

(2006) (burden to demonstrate harmful error on appellant). In order to make the requisite 

showing of harmfulness, the plaintiff needed to show that, had the trial court not referenced 

a “secondary source,” it would not have ruled against him. That showing cannot be made 

based on this record because the trial court expressly found that “the plaintiff has failed to 

prove the allegations that defendant has caused the pollution beneath his house.” 

T.8/28/18 at 2.  
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 The burden on the plaintiff to show that the evidence he presented was sufficient to 

prove his case was squarely presented by the defendants in their appellee brief: 

The plaintiff argues that “the trial court did not refute that the Defendants 
polluted the plaintiff's property, but rather the court necessarily found that the 
primary source was the Defendants' UST.” (Pl. Brief at 24.) To the contrary, 
however, the trial court explicitly concluded that “the defense has shown a 
secondary source exists beneath the basement property owned by the 
plaintiff, and therefore finds the plaintiff has failed to prove the allegations that 
defendant has caused the pollution beneath his house.” (A032.) The trial 
court expressly concluded that the plaintiff did not prove his causes of action. 
Thus, while the plaintiff is disputing the trial court's finding of fact as to the 
existence of a secondary source, his argument does not address the 
second clause of the trial court's ruling: the plaintiff did not prove, by a 
preponderance of the evidence, a fundamental element of each of his 
claims. 

 
(Emphasis added.) Appellees Br. at 14-15. It was improper for the Appellate Court majority 

to reverse the judgment based exclusively on its finding that the trial court’s reference to a 

“secondary source” was clearly erroneous. 

B. The 2013 Amendment To Practice Book § 61-10 Does Not Require A 
Reversal When An Articulation Cannot Be Obtained 
 

 This appeal presents this Court with an opportunity to address a question about the 

reviewability of appellate claims where an articulation cannot be obtained. Prior to 2013, 

the failure to file an articulation where a record was arguably ambiguous was fatal to 

appellate review. See Smith v. Muellner, 283 Conn. 510, 537 (2007) (“to the extent the 

court's decision was ambiguous, it was the defendants' duty, as appellants, to seek 

an articulation”). In 2013, an amendment to Practice Book § 61-10 removed this forfeiture 

sanction by allowing a reviewing court to order an articulation if it determines a record to be 

ambiguous.3 However, the rule did not explain what should occur when the reviewing court 

 
3 Practice Book § 61-10(b) states: “The failure of any party on appeal to seek articulation 
pursuant to Section 66-5 shall not be the sole ground upon which the court declines to 
review any issue or claim on appeal. If the court determines that articulation of the trial 
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cannot order an articulation because the trial judge is no longer available. As applied to this 

case, the dissent explained: 

Our rules of practice provide that a party will not ordinarily forfeit review of a 
claim solely on the basis of a failure to request an articulation and that this 
court has the authority to order an articulation sua sponte if necessary. See 
Practice Book § 61-10 and commentary. We are unable to do so in the 
present case, however, because Judge Koletsky has retired, and the issue of 
his use of the term “secondary source” is not one that is susceptible to 
clarification by another judge simply from a review of the record. It would be 
contrary to our standards of review and, frankly, unfair to the defendants, who 
were the parties that prevailed after a lengthy and undoubtedly expensive 
trial, to view the ambiguity of the court's decision through a lens that 
presumes error and results in the need for a new trial. 

 
Crouzet, 199 Conn. App. at 570–71 (Prescott, J., dissenting). As the dissent notes, it would 

be unfair to penalize an appellee who obtained a valid judgment because the trial judge 

months or years later becomes unavailable. On the other hand, the mechanical application 

of the forfeiture rule was, at times, unfair to the appellant, prompting the 2013 amendment. 

See Grimm v. Fox, 303 Conn. 322, 334 n.12 (2012). This case presents an opportunity for 

this Court to determine whether an affirmance or reversal should be the result when a § 61-

10(b) order is not an option.4   

 The Appellate Court majority’s decision now penalizes an appellee for an unclear 

record. But see Practice Book § 61-10 (“It is the responsibility of the appellant to provide an 

adequate record for review.”). The reversal here was caused by an inartful sentence in the 

trial court’s oral decision. The appellate rules place the burden on the party challenging the 

 
court decision is appropriate, it may, pursuant to Section 60-5, order articulation by the trial 
court within a specified time period. 
 
4 As noted by the dissent, in Zaniewski v. Zaniewski, 190 Conn. App. 386 (2019), the 
Appellate Court reversed when a Practice Book § 61-10(b) order could not be issued due to 
the retirement of the trial judge. See Crouzet, 199 Conn. App. at 571 n.6 (Prescott, J., 
dissenting). 
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judgment below to present an adequate record. In cases where there is arguably an 

ambiguity, the prevailing party and the judgment below should be entitled to the benefit of 

the doubt. In this case,  

… the plaintiff took no steps, as was his right, to seek to compel the trial court 
to issue a memorandum of decision that complied with Practice Book § 64-1.  
[ ] That provision obligates a trial court, under the circumstances presented 
here, to issue a decision, either orally or in writing, which ‘‘shall encompass its 
conclusion as to each claim of law raised by the parties and the factual basis 
therefor.’’ Practice Book § 64-1 (a). 
 

(Footnote omitted). Crouzet, 199 Conn. App. at 565-66. Moreover, in addition to not filing a 

§ 64-1 notice, as the dissent noted, the plaintiff filed a very limited motion for articulation, 

did not file a motion for further articulation, and did not file a motion for review. See Id. at 

565 (discussing Practice Book §§ 66-5 and 66-7). Notably, the defendants did not in any 

way hinder the plaintiff’s ability to obtain an adequate record for review and, indeed, did not 

object to the motion for articulation that was filed. The appellate rules do not contemplate 

that the appellee would be the penalized party when the record presents ambiguity as to 

the precise nature of the court’s factual findings and legal conclusions.  

In sum, this Court should grant the instant petition to provide guidance on the steps 

a party must take in order to obtain an adequate record for appellate review and to address 

whether an affirmance or a reversal is the appropriate action when a Practice Book § 61-

10(b) order cannot be issued because the trial judge is no longer available. 

V.   CONCLUSION 

  For the foregoing reasons, the Defendants’ petition for certification should be 

granted. 
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Respectfully Submitted, 

     THE DEFENDANTS  
 
     FIRST BAPTIST CHURCH OF STONINGTON 
     SECOND CONGREGATIONAL CHURCH OF 
     STONINGTON 
 

        
      By:___________________________________ 
       Proloy K. Das, Esq. 
       Benjamin Nissim, Esq. 
       

Murtha Cullina LLP 
280 Trumbull Street 
Hartford, CT 06103 
Tel. (860) 240-6000  
Fax (860) 240-6150 
Juris No. 040248 
pdas@murthalaw.com 

      Their Attorneys 
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APPELLATE COURT 
 

STATE OF CONNECTICUT 
 
AC 42069 
 
DAVID CROUZET  
 
 v. 
 
FIRST BAPTIST CHURCH OF STONINGTON ET AL. 
 
OCTOBER 22, 2020 

*CORRECTED ORDER 
 

 THE MOTION OF THE DEFENDANTS-APPELLEES, FILED SEPTEMBER 8, 

2020, FOR RECONSIDERATION, OR ALTERNATIVELY, RECONSIDERATION 

AND/OR REARGUMENT EN BANC, HAVING BEEN PRESENTED TO THE COURT, 

IT IS HEREBY O R D E R E D DENIED.*   

 
PRESCOTT, J., WOULD GRANT.  
 
*ALVORD, J., IS RECUSED. 
 
       BY THE COURT, 
 
              /S/    

DANIELLE MASEK 
       ASSISTANT CLERK-APPELLATE 
 
NOTICE SENT: OCTOBER 22, 2020 
COUNSEL OF RECORD 
*HON. HARRY CALMAR   
CLERK, SUPERIOR COURT, KNL CV16-6026419-S 
 
 
 
        202519  
 
 
*Corrected to send notice to the presiding judge.  
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LIST OF PARTIES TO THE APPEAL 

Plaintiff: 

David Crouzet 

Represented at trial and on appeal by: 

Eric J. Garofano, Esq. 
Ralph J. Monaco, Esq. 
Conway Londregan Sheehan & Monaco, P.C. 
38 Huntington Street, P.O. Box 1351 
New London, CT 06320 
Telephone:  (860) 447-3171 
Facsimile:  (860) 444-6103 
egarofano@clsmlaw.com 
 

Defendants: 

First Baptist Church of Stonington 

Represented at trial by: 

Lenny Isaac, Esq. 
Isaac Law Offices, LLC 
270 Huntington Avenue 
Suite 345 
Farmington, CT 06032 
Telephone:  (860) 255-4476 
Facsimile:  (860) 321-7237 
lisaac@isaaclawllc.com 
 
Kathleen Conway, Esq. 
385 Orange Street 
New Haven, CT 06511 
Telephone:  (203) 781-0884 
Facsimile:  (203) 281-0886 
Kconway.ct@gmail.com 
 
Jim Nugent, Esq. 
Nugent & Bryant 
234 Church Street, 7th Floor 
New Haven, CT 06510 
Telephone:  (203) 795-1111 
Facsimile:  (203) 777-6442 
Jim@NugentLawyers.com 
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Represented on appeal by: 
 

Proloy K. Das, Esq. 
Benjamin H. Nissim 
Murtha Cullina LLP 
280 Trumbull Street 
Hartford, CT 06103 
Telephone:  (860) 240-6000 
Facsimile:  (860) 240-6150 
pdas@murthalaw.com 
bnissim@murthalaw.com 
 
Lenny Isaac, Esq. 
Isaac Law Offices, LLC 
270 Huntington Avenue 
Suite 345 
Farmington, CT 06032 
Telephone:  (860) 255-4476 
Facsimile:  (860) 321-7237 
lisaac@isaaclawllc.com 
 
Jim Nugent, Esq. 
Nugent & Bryant 
234 Church Street, 7th Floor 
New Haven, CT 06510 
Telephone:  (203) 795-1111 
Facsimile:  (203) 777-6442 
Jim@NugentLawyers.com 
 
 

Second Congregational Church of Stonington 
 

Represented at trial by: 
 

Lenny Isaac, Esq. 
Isaac Law Offices, LLC 
270 Huntington Avenue 
Suite 345 
Farmington, CT 06032 
Telephone:  (860) 255-4476 
Facsimile:  (860) 321-7237 
lisaac@isaaclawllc.com 
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Kathleen Conway, Esq. 
385 Orange Street 
New Haven, CT 06511 
Telephone:  (203) 781-0884 
Facsimile:  (203) 281-0886 
Kconway.ct@gmail.com 
 
Jim Nugent, Esq. 
Nugent & Bryant 
234 Church Street, 7th Floor 
New Haven, CT 06510 
Telephone:  (203) 795-1111 
Facsimile:  (203) 777-6442 
Jim@NugentLawyers.com 
 

Represented on appeal by: 
 
Proloy K. Das, Esq. 
Benjamin H. Nissim 
Murtha Cullina LLP 
280 Trumbull Street 
Hartford, CT 06103 
Telephone:  (860) 240-6000 
Facsimile:  (860) 240-6150 
pdas@murthalaw.com 
bnissim@murthalaw.com 
 
Lenny Isaac, Esq. 
Isaac Law Offices, LLC 
270 Huntington Avenue 
Suite 345 
Farmington, CT 06032 
Telephone:  (860) 255-4476 
Facsimile:  (860) 321-7237 
lisaac@isaaclawllc.com 
 
Jim Nugent, Esq. 
Nugent & Bryant 
234 Church Street, 7th Floor 
New Haven, CT 06510 
Telephone:  (203) 795-1111 
Facsimile:  (203) 777-6442 
Jim@NugentLawyers.com 
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